July 26, 1995

Honor abl e Margery S. Bronster
At torney Cener al

State of Hawai i

Hal e Auhau

425 Queen Street

Honol ul u, Hawaii 96813

Attention: Steven K. M yasaka
Deputy Attorney Ceneral

Dear Ms. Bronster:

Re: Reconsideration of OP Opinion Letter No. 95-5
Regardi ng Cccupational Safety and Health I nvestigation
Recor ds

This is inreply to a letter from Deputy Attorney Ceneral
Steven K. Myasaka, requesting the Ofice of Information
Practices ("OP"') to reconsider the advice set forth in QP
Qpinion Letter No. 95-5 (March 9, 1995).

FACTS

In OP Opinion Letter No. 95-5, the O P concluded that under
sections 92F-13(4) and 396-14, Hawaii Revised Statutes, the
Department of Labor and Industrial Relations ("DLIR") may
wi t hhold from public inspection and copying records and reports
relating to the enforcenent of chapter 396, Hawaii Revised
Statutes, but only to the extent that such reports would result
in the |likelihood of actual identification of individuals who
provide information to the DLIR in connection with the
enforcenment of State occupational safety and health | aws and
regul ations.?

'We also stated that other information in records conpil ed
under chapter 396, Hawaii Revised Statutes, mght be protected by
ot her exceptions in section 92F-13, Hawaii Revised Statutes. See
OP Op. Ltr. No. 95-5, footnotes 3 and 4 on pages 3 and 4.
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Qur concl usi on was based upon an exam nation of: (1) the
| egi sl ative history of section 396-14, Hawaii Revised Statutes,
(2) Hawaii Attorney General Opinion No. 76-3 (Apr. 19, 1976),
and (3) federal court decisions under Exenption 7 of the federal
Freedom of Information Act ("FO A").

Deputy Attorney CGeneral M yasaka requested the QP to
reconsider this opinion letter, and asked the QP to find that
section 396-14, Hawaii Revised Statutes, not only protects the
identities of individuals who furnish information to the DLIR
but al so protects the information they furnish, along with
reports prepared by the DLIR in the enforcenent of chapter 396,
Hawai i Revi sed Stat utes.

Deputy Attorney Ceneral M yasaka stated that the request for
reconsi deration was based upon an order of Circuit Court Judge
Coll een Hirai on March 23, 1995, which denied a notion to conpel
di scl osure of records relating to el evator inspections under
section 397-12, Hawaii Revised Statutes, which is identical in
substance to section 396-14, Hawaii Revised Statutes.? Al so,
Deputy Attorney General M yasaka stated:

Based upon the statutory |anguage and

t he 1987 anendnment broadening the protection
of occupational safety and health files, our
advice to our client has consistently been
not to disclose investigation reports and
statenents, unless ordered to do so by a
judge. Qur positionis nore fully discussed
in our menorandumin opposition to the notion
to conmpel, which we submtted to Judge Hirai

Note the case of Industrial Comm ssion v.
Superior Court, 122 Ariz. 374, 595 P.2d 166
(1979), which we believe supports the
position we took in our nenorandum

Wil e we recogni ze that the court had to
consi der section 397-12, HRS, rather than
396- 14, HRS, the | anguage of both sections is
identical and the legislative history of both
sections is very simlar.

Letter from Deputy Attorney General Steven K. Myasaka to
Kat hl een A. Cal |l aghan, Former O P Director dated March 31, 1995.

’See Yol anda A. Akau et al. v. Hawaiian Pacific El evator
Conpany, et al., Gvil No. 93-3726-09, Crcuit Court, First
Crcuit, State of Hawaii (m nute order dated March 23, 1995).
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By letter to the OP dated May 1, 1995, Jeffrey Harris, Esq.
urged the O P to reaffirmits March 9, 1995 opinion letter. M.
Harris stated that in the court case before Judge Hrai, the
party seeking access to el evator inspection records nmaintai ned by
the DLIR conceded that section 397-12, Hawaii Revised Statutes
prevent ed disclosure of the records "absent conpelling
circunstances.” M. Harris provided the OP with a copy of the
requester's nmenorandumin support of its notion to conpel
di scl osure of the records, in which it argued that under section
92F-12(b) (3), Hawaii Revised Statutes, the DLIR nust disclose the
records pursuant to a showi ng of conpelling circunstances
affecting the health or safety of any individual.

DI SCUSSI ON
| NTRODUCTI ON

In OP Opinion Letter No. 95-5 (Mar. 9, 1995), we exam ned
whet her records and reports conpiled by the DLIR connected with
the enforcenent of State occupational safety and health | aw nust
be avail able for public inspection and copying under the Uniform
Information Practices Act (Mdified), chapter 92F, Hawaii Revi sed
Statutes ("U PA"). In light of the provision of section 92F-
13(4), Hawaii Revised Statutes, which permts an agency to
wi t hhol d records, which pursuant to state or federal |aw are
protected fromdi sclosure, the OP was constrained to exam ne and
interpret section 396-14, Hawaii Revised Statutes, which
provi des:

[396-14 Evi dence. No record or
determ nation of any adm nistrative
proceedi ng under this chapter or statenent or
report of any kind obtained, received, or
prepared in connection with the
adm ni stration or enforcenent of this chapter
shall be admtted or used, whether as
evi dence or as discovery, in any civil action
grow ng out of any matter nentioned in the
record, determ nation, statenment, or report
ot her than an action for enforcenent or
revi ew under this chapter.

Haw. Rev. Stat. [1396-14 (1985) (enphases added).

I n our previous opinion, we noted that as a general rule,
the authority to withhold a record under section 92F-13(4),
Hawaii Revi sed Statutes, nmust be found in the actual wording of a
State statute. However, we found that in creating a discovery
privilege in section 396-14, Hawaii Revised Statutes, the
Legislature inplicitly assunmed that and intended that such
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informati on would not be available to the general public. In
light of section 92F-13(2), Hawaii Revi sed Statutes, which
permts an agency to withhold governnent records that are
protected by an applicable discovery privilege, see generally,
O P Opinion Letter No. 94-11 (June 24, 1994), the O P again

concl udes that records that are protected from di scovery under
section 396-14, Hawaii Revised Statutes, are also protected from
di scl osure under the U PA

I'1. 1 DENTI FI CATI ON OF RECORDS THAT ARE PROTECTED FROM DI SCOVERY
UNDER SECTI ON 396-14, HRS

In determ ning what records are protected from di scovery,
and therefore, disclosure, by section 396-14, Hawaii Revi sed
St atutes, when construing a statute, the court's forenost
obligation is to ascertain and give effect to the intention of
the Legislature, which is to be obtained primarily fromthe
| anguage contained in the statute itself. Crosby v. State Dept.
of Budget & Finance, 76 Hawai'i 332 (1994). |[If statutory
[ anguage i s anbi guous, or doubt exists as to its neaning, courts
may take legislative history into consideration in construing the
statute. Pacific Intern. Services Corp. v. Hurip, 76 Hawai'i 209
(1994). However, where the Ianguage of the statute is plain and
unanbi guous, the only duty of the interpreting court is to give
effect to the statute's plain and obvi ous nmeaning. 1Ing v.
Acceptance Ins. Co., 76 Hawai'i 266 (1994).

The O P previously concluded that section 396-14, Hawai i
Revi sed Statutes, was anbi guous, on the basis that this statute
literally provides that no record "of any kind obtained,
recei ved, or prepared” in connection with the enforcenent of
chapter 396, Hawaii Revised Statutes, may be admitted or used as
evi dence, or as discovery, in any civil action grow ng out of any
matter nentioned in the record. OP Op. Ltr. No. 95-5 at 5. W
found that statute to be anbiguous |argely because as literally
applied, the statute prohibited the discovery of records conpiled
in the enforcenent of the chapter, such as citations, that nust
be publicly posted. As such, the QP inplicitly found that such
a construction would |l ead to absurd results and, accordingly, we
exam ned the legislative history of the statute in an effort to
ascertain the intent of the Legislature.

Upon further reflection, based upon a careful exam nation of
the text of section 396-14, Hawaii Revised Statutes, we believe
that it is anbiguous only in part. Section 396-14, Hawaii
Revi sed Statutes, is witten in the disjunctive. It protects two
di stinct categories of records or information by providing that:
(1) "[n]o record or determ nation of any adm nistrative
proceedi ng under this chapter,” or (2) No "statenent or report of
any kind obtained, received, or prepared in connection with the
adm ni stration or enforcenent of this chapter,” shall be admtted
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or used, whether as evidence or as discovery in any civil action.
We shall exam ne each of these clauses separately for purposes
of clarity.

A Records or Determ nations of Adm nistrative Proceedi ngs
and Determ nations

Wth relation to the phrase records or determ nations of
adm ni strative proceedi ngs as used in section 396-14, Hawaii
Revi sed Statutes, we believe that the adm nistrative proceedi ngs
referred to are those contenpl ated by section 396-11, Hawaii
Revi sed Statutes.?

Under section 396-11, Hawaii Revised Statutes, an enpl oyer
may petition the Director to nodify the abatenent period set
forth in any citation. Also, under section 396-11, Hawaii
Revi sed Statutes, any citation, proposed penalty or order of the
Director of the DLIR nay be contested by an enpl oyer by the
filing of a witten notice of contest. Under section 396-11
Hawai i Revised Statutes, the Labor and Industrial Appeals Board
"shall afford an opportunity for a hearing on any notice of
contest.” Such a hearing is de novo, except where rules and
regul ations require a prior formal hearing at the departnent
| evel, the proceedings of which are required to be transcri bed,
in which case the review shall be confined to the records only.
Ild. The Labor and Industrial Appeals Board may affirm nodify,
or vacate the citation, the abatenent requirenent therein, the
proposed penalty or order or continue the matter, or renmand the
case to the director with instructions for further proceedings.
| d. The decision of the Labor and Industrial Appeals Board is
subject to judicial review under section 396-12, Hawaii Revised
St at ut es.

Based upon an exam nation of section 396-11, Hawaii Revi sed
Statutes, it is evident to the OP that the phrase, "[n]o record
or determ nation of any adm nistrative proceedi ng under this
chapter,” in section 396-14, Hawaii Revised Statutes, was
intended to protect from adm ssion in evidence, or as discovery,
the records of adm nistrative proceedi ngs brought under section
396-11, Hawaii Revised Statutes, whereby enpl oyers may contest a
citation or proposed penalty of the DLIR for alleged violations
of chapter 396, Hawaii Revised Statutes, or seek nodification of
t he abatenment period set forth in any citation.* Accordingly, we

3The DLIR has confirned that its past practice has been to
gi ve out copies of citations to enployers, on the basis that such
citations nust be publicly posted at the enployer's work-pl ace.

‘W believe that it would be absurd to interpret this
statute to nmake confidential final opinions of the Labor and
| ndustrial Relations Appeals Board, and if fact, the Departnent's

OP Op. Ltr. No. 95-17



Honor abl e Margery S. Bronster
July 26, 1995
Page 6

do not believe that this aspect of section 396-14, Hawaii Revised
Statutes, is anbiguous, or suffers fromuncertainty.

B. Statenments O Reports of Any Kind Obtained, Received or
Prepared in Connection with the Adm nistration or
Enf orcenment of Chapter 396, HRS

In our view, that portion of section 396-14, Hawaii Revised
Statutes, that provides that no "statenent or report of any kind
obt ai ned, received, or prepared in connection with the
adm nistration or enforcenent of this chapter shall be admtted
or used, whether as evidence or as discovery, in any civil action
growi ng out of the matter nentioned in the statenent or report”
does suffer fromanbiguity or uncertainty. It could conceivably
apply to reports "obtained, received, or prepared" by the DLIR
that contain statistical summaries or information, that are only
remotely connected wth the actual investigation of work-place
accidents, or the enforcenent of industrial safety |aws.

As such, it is appropriate to consult the |egislative
hi story of section 396-14, Hawaii Revised Statutes, to ascertain
the legislative intention with respect to the usage of the phrase
"any report or statenent obtained, received or prepared in
connection with the admnistration or enforcenent” of chapter
396, Hawaii Revised Statutes. House Standing Commttee Report
No. 522 on 1969 H B. No. 280 states::

The purpose of this bill is to prohibit the
use of any record, statement or report
prepared or obtained by the Departnent of
Labor and Industrial Relations in the course
of its adm nistration and enforcenent of the
industrial safety lawin any civil action
grow ng out of any accident or incident
mentioned in the record, statenent, or
report.

Your Comm ttee on Judiciary concurs wth your
(..continued)
past practice has been to nmake appeal s deci sions avail able for
public inspection consistent with sections 91-1(a)(4) and
92F-12(a)(2), Hawaii Revised Statutes. For exanple, copies of
t he appeal s board's decisions are avail able electronically on the
Hawaii State Bar Association's information service,
AccessLine. In our view, while final decisions of the Labor
Appeal s Board may not be admi ssible in any civil action grow ng
out of any matter nmentioned in the decisions, the Legislature
coul d not have intended themto be confidential given the strong
public policy of this State that an agency's final opinions and
deci sions be available for public inspection.

OP Op. Ltr. No. 95-17
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Comm ttee on Labor and Enpl oynent Problens in
t hat proper investigation of any industrial
accident requires accurate information and
statements fromw tnesses. The assurance
that any information given to the Departnent
of Labor wll be held confidential and not be
used in any civil suit arising out of the
accident involved or out of the statenent or
information given will pronote a nore
effective enforcenent of the industrial
safety I aw

H R Stand. Comm Rep. No. 522, 5th Leg., 1969 Reg. Sess., Haw.
S.J. 830 (1969) (enphases added).

Senate Standing Comm ttee Report No. 970 on 1969 H. B. No.
284 st ates:

The purpose of this bill is to prohibit
the use of any statenent, report, or record
prepared or obtained by the | abor departnent
in the course of its admnistration of the
industrial safety lawin any civil suit
arising out of any accident or incident
mentioned in the statenent, report or record
except in cases involving the enforcenent or
review of the safety |aw.

Ef fective enforcenent of the industrial
safety |l aw requires a thorough and exhaustive
i nvestigation of each industrial accident.
Such an investigation is difficult to attain
unl ess wtnesses are assured that 1 nformation
and statenents given to the departnent of
[abor w Il be held confidential and not be
disclosed in any civil suit arising out of
t he acci dent invol ved.

This proposal, if adopted will encourage
wor kers and other witnesses to candidly
report on any accident and in turn assist the
[ abor departnent in achieving better safety
neasur es.

S. Stand. Comm Rep. No. 970, 5th Leg., 1969 Reg. Sess., Haw.
S.J. 1254 (1969) (enphasis added).

Furthernore, in 1987, the Legislature amended this statute

to include the term"prepared” after the words obtai ned or
received. The legislative history of this amendnment provides:

OP Op. Ltr. No. 95-17
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Currently, statenents and reports
recei ved by the Departnent in adm nistering
the OSHA | aw are prohibited from bei ng used

incivil litigation. This bill extends the
sanme protection to reports prepared by the
Depart nent .

S. Stand. Comnm Rep. No. 727, 14th Leg., 1987 Reg. Sess., Haw.
S.J. 1201-02 (1987); see also H R Stand. Comm Rep. No. 1187,
14t h Leg., 1987 Reg. Sess., Haw. H J. 1636 (1987).

Based upon an exam nation of the |egislative history of
section 396-14, Hawaii Revised Statutes, we believe the
Legi sl ature intended section 396-14, Hawaii Revised Statutes, to
prohi bit the adm ssion into evidence, or the discovery of: (1)
any report or statenent received by the DLIR from those providing
information to the DLIR concerning a work-place accident or the
i nvestigation of violations of the occupational safety and health
law, (2) the identities of such persons providing the DLIR with
information; and (3) reports prepared by the departnent
i nvestigating violations of the occupational safety |laws, or that
contain data concerning information furnished by wtnesses and
their identities. By making confidential the identities of
i ndi viduals furnishing information to the DLIR information
furni shed by witnesses, and reports prepared by the Departnent
concerning violations of the occupational safety |aw, we believe
that the Legislature intended to encourage witnesses to candidly
report information relevant to an industrial safety
i nvestigation, without fear that the information wuld be
di scoverable in a civil action arising out of matters nentioned
in the DLIR s records.

Accordi ngly, upon further consideration, it is the
opinion of the OP that section 396-14, Hawaii Revised Statutes,
protects fromadm ssion into evidence, or protects from di scovery
in any civil action, the identities of individuals who furnish
information to the DLIR as part of an investigation of alleged
vi ol ations of the occupational safety and health |law, information
furni shed by such individuals, as well as reports prepared by the
Depart ment concerned al l eged viol ations of the chapter 396,

Hawai i Revised Statutes, and regul ati ons adopted pursuant

thereto. To the extent that this conclusion is inconsistent with
our earlier opinionin OP Opinion Letter No. 95-5, that opinion
is expressly repudi at ed.

I'11. RECORDS THAT MUST BE MADE PUBLI C PURSUANT TO A SHOW NG COF
COMPELLI NG Cl RCUMSTANCES AFFECTI NG THE HEALTH OR SAFETY OF
ANY | NDI VI DUAL
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Section 92F-12(b)(3), Hawaii Revised Statutes, requires an
agency to disclose any provision to the contrary notw t hstandi ng,
government records "pursuant to a showi ng of conpelling
ci rcunstances affecting the health or safety of any individual."

We note that in the court proceeding before Judge Hrai, the
party seeking access to the DLIR s records asserted that

not wi t hst andi ng section 396-14, Hawaii Revised Statutes, which
the requester conceded protected the records at issue, they nust
be made avail abl e under section 92F-12(b)(3), Hawaii Revised

St at ut es.

The O P does not find this argunent persuasive for two
reasons. First, in OP Opinion Letter No. 92-10 at 11-12 (Aug.
1, 1992), the O P concluded that section 92F- 12, Hawaii Revi sed
Statutes, does not require an agency to disclose governnent
records that are protected fromdisclosure by specific State
statutes. Secondly, in OP Opinion Letter No. 93-15 at 11-12
(Cct. 1, 1993), the O P observed that section 92F-12(a)(3),
Hawaii Revised Statutes, virtually identical to a provision in
t he Federal Privacy Act of 1974, 5 U.S. C. [0552a ("Privacy Act").

We observed that both Senate and House comm ttee reports on the
Privacy Act indicate that this provision was intended to be
limted to "life or death" situations:

This subsection is designed to protect an
agency enpl oyee frombeing in technical

viol ation of the | aw when they discl ose
personal information about a person to save
the life or protect the safety of that

i ndi vidual in a unique enmergency situation.
The subsection requires a show ng, which
shoul d be docunented, of conpelling

ci rcunstances affecting the health or safety
of the person, or enabling identification for
pur poses of aiding a doctor to save such
person's life. The discretion authorized
here is intended to be used rarely .

S. Rep. No. 93-1183, 93rd Cong., 2d Sess. (1974), reprinted in
1974 U.S.C.C AN 6916, 6985; see also, H R Rep. No. 93-1416,
93rd Cong., 2d Sess. (1974) ("[t]Jhe Committee is of the view that
speci al consi deration nmust be given to valid energency
situations, such as an airline crash or epidem c, where consent
cannot be obtai ned because of the tinme and di stance and i nstant
action is required").

Based upon the foregoing, we do not believe that section
92F-12(b) (3), Hawaii Revised Statutes, authorizes the disclosure
of records that are protected fromdi scovery, or adm ssion into
evi dence, under section 396-14, Hawaii Revised Statutes.
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CONCLUSI ON

Based upon a careful exam nation of the text of section 396-
14, Hawaii Revised Statutes, the OP believes, under sections
396- 14, and 92F-13(4), Hawaii Revised Statutes, the DLIR may
wi t hhold from public inspection and copying, records of or
determ nations in any adm nistrative proceedi ng under section
396-11, Hawaii Revised Statutes, as well as the identity and
i nformati on furni shed by any individual who provides information
to the DLIR in the investigation of alleged violations of
Hawaii's industrial safety law. W also believe that it protects
fromdisclosure reports prepared, or received, or obtained by the
Department, concerning alleged violations of the State
occupational safety and health | aws.

Pl ease contact ne at 586-1404 if you should have any
guestions regarding this opinion letter.

Very truly yours,

Hugh R Jones
Staff Attorney

APPROVED:

Moya Davenport G ay
Director

HRJ: sc

c: Honorabl e Lorraine Akiba
Jeffrey Harris, Esq.
Dan A. Col on, Esq.
Chri st opher Goodw n
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